It is necessary in a decision such as this to make some
findings of fact.  After 3 long days of hearing, the findings
are somewhat extensive, but I feel that they are necessary in
order to set forth the basic facts which the various witnesses
have presented.  The findings will be made in enumerated para-
graphs .

1.  Merrel Nixon and Frank Cronin were working in Pea-
body's Sunnyhill No. 9 South Mine on June 23, 1982, on the 4-
p.m.-to-midnight shift as the loader operator and loader helper,
respectively, in the 1 South 1 East Section.  They traveled
into the mine in a man trip and arrived on the section about
4:45 p.m.  There was a lack of brattice curtains and there were
some water leaks in the hoses supplying water to the loading
machine, but eventually enough curtains were obtained to pro-
vide the required 9,000 cubic feet of air per minute at the
last open crosscut and an adequate amount of water was provided
for loading coal.

2.  After Nixon and Cronin had loaded two or three cuts
of coal, their section foreman, Ralph Simms, ordered them to
go to the feeder which was out of order.  They went to the
feeder and found that it had been trammed to a point about 25
feet inby the tailpiece wherd" the feeder was stuck in a diag-
onal position in D Entry, which is also known as the belt entry.

3.  A repairman named Milan Bizic had determined that the
tram chain had broken which prevented further movement of the
feeder under its own power.  The conveyor belt on the feeder
was also inoperable, and Simms, the section foreman, believed
that the repairs to the conveyor belt could not be made unless
someone shoveled about 2 tons of coal out of the feeder.  Simms,
therefore, asked Cronin to obtain two coal shovels at the tail-
piece so that the coal could be removed from the feeder where

it had been left in a pile when the conveyor chain broke.
After Cronin had obtained the two shovels, Nixon and Cronin
claim that Simms asked them to get into the feeder and shovel
out of the feeder 2 tons of coal which were in the feeder when
the feeder's conveyor belt ceased to work.

4.   Cronin asked Simms if the power was off the feeder
and Simms did not answer Cronin until Cronin had asked about
the feeder's deenergization a second time.  After Cronin's
second question, Simms told Cronin the power would not hurt him
and that the breaker had been knocked or turned off.  Cronin
and Nixon then went around to the end of the feeder into which
the shuttle cars dump coal and started shoveling coal from that
position with their feet on the mine floor.  Nixon and Cronin
say, however, that Simms, after telling them to get up into the
feeder twice, gave them a third order to get up in the feeder
and shovel coal.  At that point, Nixon claims he asked Simms to
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